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ROBERT

W.

HILLMAN*

Providing Effective Legal Representation
in International Business Transactions
I. Introduction
Increasingly, business lawyers without training in or experience with
foreign law are called upon to provide advice on matters involving to varying
degrees the legal systems of foreign jurisdictions. These transactions range
from seemingly simple contracts for the shipment of goods across national
boundaries to more complex joint ventures and acquisitions of foreign
companies. Regardless of the context in which they arise, however, foreign
law issues pose a common problem for the American lawyer, for as the New
York Court of Appeals has observed, "When counsel.., are retained in a
matter involving foreign law, they are responsible to the client for the proper
conduct of the matter, and may not claim that they are not required to know
the law of the foreign State."' Accordingly, the purpose of this article is to
discuss methods by which business lawyers whose practices and experiences
have largely been domestic in character may provide or facilitate effective
legal representation in transactions involving foreign law and legal systems.
Although they may lack experience in international transactions, most
competent business lawyers have both the access to expertise and the skills
needed to provide effective representation in a business transaction involving foreign law. A wide range of professionals stand ready to assist the
attorney inexperienced in the legal system of a particular jurisdiction. This
expertise is made available by the growing number of foreign lawyers who
2
stand ready to provide assistance to American lawyers and businesspersons
*Professor of Law, University of California, Davis, and formerly General Counsel, Star-Kist
Foods, Inc. The author is grateful for the valuable research assistance provided by Joshua
Barney and Tim Washburn.
1. In re Roel, 3 N.Y.2d 224, 232, 144 N.E.2d 24, 28, 165 N.Y.S.2d 31, 37 (1957) (dictum),
appeal dismissed, 335 U.S. 605 (1958). See text accompanying notes 36 to 41, infra.
2. The discussion in this article assumes it is a lawyer, rather than a businessperson, who is
seeking assistance on a foreign law matter. Frequently, American businesspersons directly
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and by the variety of other legal and non-legal professionals, many of whom
reside in the United States, who possess valuable expertise concerning the
legal systems of foreign jurisdictions. Some of these experts share their
knowledge in publications, and the volume of literature directed to various
aspects of foreign law and legal systems is growing at a rapid rate. Not only is
information and assistance widely available, 3 but also the complexity of law
practice in the United States has rendered many attorneys, as one commentator observed, "particularly well-equipped to deal with matters in
which foreign legal elements are present. ' '4 Clearly, the experience acquired in domestic practice is an important, and perhaps the essential, skill
required to provide effective legal representation in a transnational or
foreign business transaction.
There is one problem, however, facing most American lawyers without
significant experience in transactions involving foreign legal systems. The
agility and sophistication developed in a domestic business practice,
although indispensable in addressing the foreign law elements in many
business transactions, typically rest on a potentially weak foundation. The
American attorney with previous formal training in the major legal systems
of the world is the exception rather than the norm. Legal education in the
United States focuses almost exclusively on the Anglo-American legal
heritage and systems. Exposure of law students to the civil law systems of
major Western law jurisdictions frequently is confined to a single, and often
lightly-enrolled, comparative law course. The important legal systems not
derived from Western traditions, such as those based in Islamic law, generally are ignored. 5 In short, the "typical" American law school graduate has
little understanding of the legal systems that govern most of the population
of the world.
Differences among legal systems and lawyers should not be exaggerated.
At least with respect to the major Western legal systems and attorneys

engage foreign legal counsel and do not utilize the services of American attorneys. Much of the
discussion is applicable without regard to whether the person requiring foreign legal assistance
is a lawyer.
3. This is particularly true with respect to the legal systems of industrialized and rapidly
developing nations. Information concerning some less economically developed nations,
however, may be more difficult to secure. See, e.g., MacNeil, Research in East African Law,
3 EAST AFRICAN L.J. 47, 47-52 (1967).
4. H. DEVRIES, CIVIL LAW AND THE ANGLO-AMERICAN LAWYER 6 (1976). Somewhat optimis-

tically, he adds: "As a direct result of his training in interstate situations, the experience of the
practicing attorney in the United States tends to be one of constant comparison .... It is the
process of interstate comparison, broadly conceived, which best serves the American lawyer in
his initial approach to a foreign law problem." Id.
5. The attorney without significant background in comparative law and cultures will find the
comments of Professor von Mehren useful. See von Mehren, The Significance of Culturaland
Legal Diversityfor InternationalTransactions,in 1 Ius PRIVATUM GENTIUM 247 (1969). See also
text accompanying notes 84 to 98, infra.
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practicing in these environments, similarities far outweigh distinctions, and
differences tend to be matters of degree. It is the difference in degree,
however, which "clouds and distorts the image." 6 This potential for distortion increases as assumptions are made concerning the legal systems operative of non-Western cultures. One commentator experienced in representing foreign clients in Africa chided the archtypal American businessman
who "over-projects himself into the society around him." 7 Similarly, the
American lawyer should exercise care in utilizing training in and experiences with the United States legal system as a basis for arriving at generalizations concerning the legal systems of foreign jurisdictions. 8 Testing assumptions and generalizations, in short, is the first step in providing effective
representation in a transaction involving foreign law.
With this caveat concerning generalities in mind, the discussion will now
turn to a series of generalized comments concerning participation by American lawyers in transactions involving foreign law. The balance of the
analysis is divided into three parts. The first considers the advisability or
necessity of retaining local counsel to assist in handling a problem involving
foreign law. Alternatives to the use of local counsel are outlined, and
considerable attention is devoted to the option of self-help, or dispensing
with the services of experts. The second part of the article assumes that
foreign counsel will be utilized and offers some suggestions concerning the
selection of a foreign attorney. The third and final portion of the discussion
examines methods by which the American lawyer participating in a foreign
business transaction may both enhance the quality of his or her services and
increase the usefulness of foreign legal counsel.
One point of emphasis requires specification. The discussion is general in
character and no attempt is made to analyze the peculiarities of particular
countries or regions. Many of the points explicitly or implicitly are developed, however, from the perspective of the special problems that arise in
transactions involving Third World jurisdictions. Because of the significant
differences between the legal environments of the United States and those
of most nations constituting the Third World, the American lawyer handling
a problem involving such a jurisdiction may face special difficulties and
considerations that do not ordinarily arise in transactions limited to Western
nations.
6. H. deVries, supra note 4, at 4. See generally R. SCHLESINGER, COMPARATIVE LAW, 25-41
(4th ed. 1980).
7. Allen, The Role of Local Counsel, in CURRENT LEGAL ASPECTS OF DOING BUSINESS IN
BLACK AFRICA 20, 22 (K. Highet and C. O'Malley eds. 1975).
8. To some extent, generalizations may prove more of a problem when dealing with a
"similar" legal system. The appearance of similarity may induce a false and dangerous sense of
security: "The range and complexity of differences that can lie behind a facade of similarity
between legal traditions of two countries complicates greatly the problem of understanding and
communication." von Mehren, supra note 5, at 255.

WINTER 1985

6

INTERNATIONAL LAWYER

II. A Preliminary Question: Is Foreign Legal Counsel Necessary?
It is inappropriate to assume that the exclusive, or even most effective,
source of assistance on a foreign law problem is an attorney licensed to
practice in the jurisdiction. 9 Foreign lawyers do not necessarily provide
services comparable in scope to those typically performed by their United
States counterparts, and the roles and effectiveness of local counsel vary not
only from individual to individual but also from jurisdiction to jurisdiction.
Often, cost effective alternatives to the employment of local counsel exist.
Before retaining local counsel, therefore, it is advisable to evaluate whether
expectations concerning the services to be performed by the attorney are
realistic in light of the environment in which he or she operates.

A. SOME USES OF FOREIGN ATrORNEYS
The obvious functions of foreign legal counsel include prosecution or
defense of a claim in local courts, general or specific advice concerning
foreign law, representation broadly with respect to legal matters within the
jurisdiction, and acting to secure or protect a legal right or interest within the
jurisdiction. Further, establishing a presence in the form of a local corpora10
tion or branch office typically requires the assistance of a local attorney.
Often, a foreign attorney possesses considerable influence within the jurisdiction and may serve as an effective spokesperson in both legal and nonlegal settings. The experienced foreign attorney may prove to be a valuable
source of information concerning local political, social and economic conditions and, under some circumstances, may prove to be a good business
adviser. Negotiations often are conducted through foreign attorneys, and in
jurisdictions in which English is not the principal language, a local attorney
may provide useful translation services. Particularly in a civil law jurisdiction, foreign counsel may perform important drafting functions. "1Finally, in
those countries with cultural and legal traditions different from those of the
United States, foreign counsel may prove invaluable in assisting the American attorney or businessperson adjust to an unfamiliar environment.
In some jurisdictions, lawyers may enjoy more expansive roles and perform services not delineated above. In the majority of jurisdictions, however, lawyers operate within a more limited sphere, and a number of the
9. "Attorney," "counsel," and "lawyer" are used interchangeably in this article to refer in
the most general sense to the American attorney's counterpart, or counterparts, within a
foreign jurisdiction. Admittedly, the use of such terms is imprecise. However, this terminology
offers the advantage of clarity and does not undermine the principal points developed in the
discussion.
10. This is less true of a branch office than a corporation.
11. The contract drafted in a civil law jurisdiction may bear little resemblance to its common
law counterpart. See text accompanying notes 95 to 98, infra.
VOL. 19, NO. I
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functions regarded as normal in the United States would constitute inappropriate activities for the foreign attorney. In the words of one commentator, "The lawyer, American style, is a unique phenomenon." 12 American
clients, for example, are accustomed to relying on their lawyers for advice,
sometimes unsolicited, of a nature more properly classified as "business"
than "legal" in character. 1 3 Many, and perhaps most, foreign lawyers view
their roles more restrictively and confine their advice to relatively narrow
questions of law. Further, lawyers in some jurisdictions are held in such low
esteem that they generally assume a "low profile" in business transactions
and use of a lawyer as a negotiator or public spokesperson under such
14
circumstances may actually injure the interests of an American client.
In short, the American lawyer in need of assistance in a foreign or
transnational business transaction should first identify the particular services required. The lawyer should then acquire an understanding of the role
of lawyers within the jurisdiction. Such an understanding will provide the
basis for the formation of reasonable expectations concerning the probable
contributions of foreign legal counsel. 1 5 If necessary, the American attorney
may then assess the availability of alternative sources of assistance.
B.

ALTERNATIVES TO EMPLOYMENT OF FOREIGN LEGAL COUNSEL

There are a number of alternatives to employment of legal counsel
resident in the jurisdiction. The following discussion focuses on three of the
more popular of these alternatives-use of non-lawyers in the foreign jurisdiction, reliance upon the assistance of non-resident 1 6 legal experts, and the
exercise of self-help by the American attorney. 17 Under some circumstances, one or more of these alternatives may be used to the exclusion of, or
together with, the services of local counsel.
Each of the alternatives may raise questions concerning the unauthorized

12. H. deVries, supra note 4, at 7. Professor deVries adds that to some extent differences
between American and foreign attorneys have diminished as "work habits are diffused internationally."
13. See, e.g. Allen, supra note 7, at 22.
14. China provides one such example. Traditionally, lawyers have not been highly regarded
in China, although in recent years their status may have improved somewhat. See generally Li,
Reflections on the CurrentDrive Toward Greater Legalization in China, 10 GA. J. INT. & COMP.
L. 221 (1980). One commentator has observed, "Currently, the legal profession hardly exists in
China and there is a great lack of legislation and judicial institutions." Jaslow, Practical
Considerations in Drafting a Joint Venture Agreement with China, 31 AM. J. CoMp. L. 209,
211-12 (1983).
15. It will also permit the American lawyer to make appropriate adjustments in his or her
conduct while in the jurisdiction. See text accompanying notes 90 to 94, infra.
16. For this purpose, "non-resident" means not residing in the foreign jurisdiction relevant
to the transaction.
17. The list, of course, is not exhaustive. See note 24, infra.
WINTER 1985
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practice of law,18 a subject which is far too broad for adequate treatment in

this article. Although some of the more common unauthorized practice
problems are presented in the later discussion of self-help by the American
attorney, 19 difficulties of this nature also may arise whenever an individual
performs "legal" services in a jurisdiction in which he or she is not licensed
to practice law. Even an action as seemingly proper as utilizing the services
of foreign legal counsel may raise problems in this respect. 20 The American
attorney participating in any cross-jurisdictional business transaction, therefore, should be alert to avoid unauthorized practice problems that may arise
directly as a result of the attorney's actions or derivatively 2 1 because of the
services performed by others.
1. The Use of Foreign Professionals Who are not Lawyers
The line between "legal" and "non-legal" services is no sharper in many

jurisdictions than it is in the United States.22 Just as individuals who are not
members of the legal profession provide services in the United States that in
the past were considered "legal" in character, 23 in many jurisdictions professionals in such areas as finance, accounting, and taxation offer services
competitive with or complementary to the services of local attorneys. 24 To
the extent that lawyers in a given jurisdiction view their roles more narrowly
than their American counterparts, the services offered by these other professionals may appear attractive.
In some developing countries, the use of a generalist best described as a
"consultant" may prove beneficial. 25 Typically, this is a person with con-

siderable experience in assisting foreign investors in the jurisdiction. Usu18. Unauthorized practice problems are not limited to these alternatives and may also arise
when foreign counsel is employed. See infra note 20.
19. See text accompanying notes 42 to 64, infra.
20. Some states take a sufficiently broad view of the "practice of law" to encompass the
activities of a lawyer visiting a jurisdiction to assist in a transaction. See text accompanying notes
42 to 64, infra.
21. See, e.g., Model Rules of Professional Conduct Rule 5.5 (1983) (A lawyer shall not
"assist a person who is not a member of the bar in the performance of activity that constitutes
the unauthorized practice of law."); Model Code of Professional Responsibility DR 3-101(A)
(1979) ("A lawyer shall not aid a non-lawyer in the unauthorized practice of law."). See also
Bluestein v. State Bar of California, 13 Cal. 3d 162, 529 P.2d 599, 118 CAL. RIrR. 175 (1974)
(attorney disciplined for aiding and abetting the practice of law by an unlicensed person).
22. In some jurisdictions, the line is quite sharp, and it may confine local counsel to a very
narrow range of activities.
23. This represents one of the more significant and controversial of the unauthorized
practice of law issues. See generally Rhode, Policing the Professional Monopoly: A Constitutionaland EmpiricalAnalysis of UnauthorizedPracticeProhibitions,34 STAN. L. REV. 1 (1981).
24. Such services may also be offered by professionals residing in the United States.
25. The use of consultants is not limited to developing countries. The attractiveness of this
option increases, however, as the legal, political, and cultural environments assume unfamiliar
characteristics and other sources of expertise and assistance diminish.
VOL. 19, NO. 1
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ally, the consultant has lived for a substantial period of time in the region, 26
is fluent in the language of the country, and has extensive contacts in the
government and the business community. The consultant's knowledge of
many aspects of the environment relevant to foreign investors may exceed
that of most local attorneys. Particularly in jurisdictions where lawyers
operate in a more limited sphere, consultants are often active as negotiators
and spokespersons for foreign clients.
Some problems may arise in connection with the use of a consultant. By
virtue of the breadth of his activities, the consultant may be more difficult to
direct or control than other professionals, such as lawyers, accountants, and
bankers. It is therefore essential that the consultant be informed of the legal
environment in which the United States client operates.27 Particular and, if
necessary, repeated emphasis should be given to the restrictions imposed by
the Foreign Corrupt Practices Act. 28 While the activities of most consultants
pose no problem in this regard, the potential for problems cannot be ignored
by the American client and his attorney.
Use of a consultant or other professional who is not a lawyer may give rise
to additional problems. There are, of course, potential issues concerning the
unauthorized practice of law. 29 Further, protections ordinarily accorded by
the attorney-client privilege, confidentiality standards, or conflict of interest
rules may be lessened or eliminated. In addition, while an individual who is
not a lawyer may provide useful information concerning a jurisdiction's laws
or legal system, the opinion of such a person does not carry with it the
security, or insurance, that accompanies "the advice of a lawyer." The
extent to which these potential drawbacks preclude the use of the services of
a non-lawyer, of course, will depend upon the particular jurisdiction, the
nature of the services, the qualifications of the individual providing services,
the availability of local counsel to perform comparable services, and the
attitudes of the American client and attorney.
26. A large number of consultants in developing countries are European or American
expatriates. In some jurisdictions, the use of foreign sources of expertise may be a matter of
some sensitivity. See, e.g., Temu, The Employment of Foreign Consultants in Tanzania: Its
Value and Limitations, 3 THE AFRICAN REV. 69 (1973).
27. Such information should be communicated to all service providers, including lawyers.
For an interesting example of the undirected and expansive activities of one local lawyer, see
Allen, supra note 7, at 24.
28. See Foreign Corrupt Practices Act of 1977, 15 U.S.C. §§ 78a, 78m, 78dd-1, -2, 78ff
(1981). See generally Bader and Shaw, Amendment of the Foreign Corrupt Practices Act, 15
N.Y.U.J. INT'L LAW & POL. 627 (1983); Foreign Corrupt Practices Act of 1977 and the
Regulation ofQuestionablePayments, 34 Bus. LAW. 623 (1979); Note, Effective Enforcement of
the Foreign Corrupt PracticesAct, 32 STAN. L. REV. 561 (1980).
29. As has been mentioned, unauthorized practice questions may arise when the services of
others are utilized. The seriousness of this problem, of course, depends upon the nature of the
services and, given the territorial emphasis of most American courts, the locations in which they
are performed. See text accompanying notes 42 to 64, infra.
WINTER 1985

10

INTERNATIONAL LAWYER

2. The Use of Non-Resident Legal Experts
One of the more traditional uses of foreign legal counsel is as a source of
specific or general information on local law. Residence, however, is not
necessarily a prerequisite to expertise. Experts on foreign law populate
university law departments and, increasingly, American law firms. Some
directories list attorneys licensed in the United States by country or region of
specialty, 30 and New York has recognized, if not encouraged, the registration and licensing of "foreign legal consultants." 3 1 Use of an expert resident
in the United States may negate otherwise serious communication and
logistical problems, 32 and in certain circumstances, the best source of information and most refined expertise on foreign law may reside in the
United States rather than abroad.
While employment of a non-resident expert may sometimes prove preferable to retaining foreign legal counsel, a word of caution is in order.
Particularly in certain Third World nations, local counsel may be indispensable because of his or her access to recent statutory regulatory developments
not widely circulated outside of the jurisdiction. 33 Further, in many jurisdictions, the "unwritten law" is of greater importance than the law reflected in
published documents, and the value of a local attorney's experience and
contacts with official and quasi-official agencies should not be underestimated.
3. The Use of Self-Help
Self-help represents an additional alternative to the employment of foreign counsel.3 4 The growing use of this option is demonstrated by the
proliferation of American lawyers who claim, based on experience rather
than formal 35training, expertise in the laws of one or more foreign
jurisdictions.
30. See, e.g., Lawyers' Register by Specialties and Fields of Law (1984).
31. See generally Slomanson, Foreign Legal Consultant: Multistate Model for Business and
Bar, 39 ALB. L. REV. 202 (1975). For a discussion of the regulation of foreign lawyers in nine
American states, see S. CONE, THE REGULATION OF FOREIGN LAWYERS 3-30 (1980).
32. See text accompanying notes 74-80, 84 to 98, infra.
33. On occasion, practical problems such as paper shortages or financial constraints may
result in problems of delayed publication or limited circulation of legislation or regulations.
34. For the sake of clarity, this portion of the discussion assumes self-help and the assistance
of an expert are mutually exclusive. This, of course, need not be the case, and self-help may
take the form of an increase of activity on the part of the American attorney relative to the
participation of the foreign law expert. See note 65, infra.
35. This option is treated critically in Janis, The Lawyer's Responsibilityfor Foreign Law and
Foreign Lawyers, 16 INT'L LAW 693 (1982). See also S. Gorove, Advising Clients in International
Business and Investment: The Lawyer's Role, LEGAL ASPECTS OF INTERNATIONAL INVESTMENT 1,

4 (S.Gorove ed. 1977) ("Reliance upon the services of a competent foreign attorney is a must in
all situations which involve the application and interpretation of the law in a foreign country.").
See generally Goebel, ProfessionalResponsibility Issues in InternationalLaw Practice,29 AM.
J. COMP. L. 1 (1981).
VOL. 19, NO. 1
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Often, self-help is an attractive option even for the American attorney
who does not claim present expertise on foreign law. Not only may expertise
developed through self-help on foreign law add an element of diversity and,
in the view of some, glamour to a domestic law practice, but also acquiring
experience on foreign legal matters may result in an expansion of the
attorney's client base. Further, as publications on various aspects of foreign
law grow in number as well as sophistication, the mystique of foreign law
disappears. At least to the more adventuresome attorneys, the exercise of
self-help on a question of foreign law may appear no more threatening than
the development of any new expertise to complement an existing domestic
practice.
On the other hand, self-help sometimes is not the preference of the
American attorney but is dictated by constraints of time or cost. Just as it is
not realistic, for example, to expect an attorney to retain Delaware counsel
each time a business is incorporated under the laws of that jurisdiction,
many questions of foreign law simply do not justify the time and expense of
retaining foreign counsel. Under these circumstances, self-help represents a
necessity rather than an option.
Whether self-help is exercised as a matter of choice or necessity, the
important point for the American attorney to remember is that providing
advice on the laws of a foreign jurisdiction, including the preparation of
contracts or legal instruments, constitutes the "practice of law" and is
therefore subject to regulation by the jurisdiction in which the advice is
given. Not only is the attorney exercising self-help subject to the standards
of the profession concerning the quality of his or her work, but also representation in a foreign law matter may constitute the "unauthorized" practice
of law if significant services are rendered in a state that has not licensed the
attorney providing the services.
A series of cases arising out of New York aptly demonstrate two issues
that may arise when attorneys exercise self-help in matters involving foreign
law-the question of competence and responsibility, and the problem of
unauthorized practice of law.
a. Self-Help and Professional Competence
The competence issue is well presented in Degan v. Steinbrink,3 6 a case of
considerable importance despite its age. 37 In Degen, New York attorneys
prepared mortgages on property located in New York, Connecticut, and
New Jersey. The mortgages proved to be invalid. In an action for damages
against the attorneys, the appellate division flatly rejected the argument of
the New York attorneys that they could not be responsible for defects in the
36. 202 App. Div. 477, 195 N.Y.S. 810 (N.Y. App. Div. 1922), aff'd, 236 N.Y. 669 (1923).
37. See generally Janis, supra note 35.
WINTER 1985
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Connecticut and New Jersey mortgages because they were "not presumed
to know the law of any other state." 38 The court observed:
When a lawyer undertakes to prepare papers to be filed in a state foreign to his
place of practice, it is his duty, if he has no knowledge of the statutes, to inform
himself, for, like any artisan, by undertaking the work, he represents that he is
capable of performing it in a skillful manner. Not to do so, and to prepare
documents that have no legal potency, by reason of their lack of compliance with
simple statutory requirements, is such a negligent discharge of his duty to his client
39
as should render him liable for loss sustained by reason of such negligence.
Lest Degen be viewed as a dated, lower court opinion applicable only to
domestic practice, the decision was cited by the New York Court of Appeals
in In re Roel as supportive of the following proposition: "When counsel who
are admitted to the Bar of this State are retained in a matter involving
foreign law, they are responsible to the client for the proper conduct of the
matter, and may not claim that they are not required to know the law of the
40
foreign State.',
Degen and Roel articulate a clear warning for the lawyer participating in a
transaction involving foreign law. Assume, for example, a New York attorney is asked by his American client to draft a sales agency agreement for use
by the client with a French distributor. Assume further that, although he
lacks experience in foreign contracts, the attorney previously has drafted a
number of distributor agreements for the client in connection with the sale
of its products in the United States. Consistent with the wishes of his client,
the contract largely duplicates these earlier contracts and includes a provision permitting termination of the contract, with or without cause, by either
party upon three months notice.
Two years pass and the American client becomes dissatisfied with the
performance of the French distributor. After consulting with the New York
attorney, the client gives the distributor notice of termination, as provided
in the contract. The French agent responds with a claim for extracontractual compensation based upon a French statute entitling an agent to
receive compensation for damages upon termination by the principal notwithstanding any contractual provision to the contrary. The American
attorney, of course, was not familiar with this aspect of French law,4 1 and
38. 195 N.Y.S. at 814.
39. Id.
40. In re Roel, 3 N.Y.2d 224, 232, 144 N.E.2d 24, 28, 165 N.Y.S.2d 31, 37 (1957), appeal
dismissed, 335 U.S. 604 (1958). The observation concerning responsibility for foreign law
constituted dictum in the opinion. The issue before the New York Court of Appeals in Roel was
whether a Mexican lawyer who resided in New York and advised New York residents and
members of the Bar on Mexican law was engaged in the practice of law in New York. The Court
answered in the affirmative. Relying upon Roel, the California Supreme Court also has
concluded the "practice of law" includes advice on foreign law. See Bluestein v. State Bar of
California, 13 Cal. 3d 175, 529 P.2d 599, 118 CAL. RPrR. 175 (1975).
41. See Sales, Termination of Sales Agents and Distributors in France, 17 INT'L LAW. 741
(1983). The author notes the indemnity is not available if the termination by the principal is
VOL. 19, NO. 1
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while the attorney's oversight is understandable, his client nevertheless may
suffer substantial damage. Neither Degen nor Roel are likely to give this

American attorney much comfort.
b. Self-Help and the Unauthorized Practice of Law
Since providing advice on foreign law constitutes the "practice of law,"

the individual who renders the advice is subject to state licensing
requirements. 42 If the activities of the attorney are confined to the state in
which he or she is licensed, and if the residence of the recipient of the advice

is this same state, few problems arise. To provide effective representation in
transnational and foreign transactions, however, a lawyer may perform
extensive legal services while in a jurisdiction other than the one in which he
has been licensed. This, in turn, raises difficult and unresolved questions

concerning the unauthorized practice of law.
Once again, a New York case demonstrates the problem. In Spivak v.
Sachs,43 a California attorney sued a New York resident to recover for legal
services. The client had been sued for divorce in Connecticut. She requested
the California attorney, whom she had previously met socially, to "come to
New York to talk to her about her affairs."44 He did so after advising her
"justified by some fault on the part of the agent." Id. at 743. He cautions, however, that failure
to generate an acceptable level of sales, and even the failure to achieve mandatory sales goals,
may not constitute sufficient "fault" to justify a termination. The French legislation "makes it
clear that this right to an indemnity exists notwithstanding any contractual provision to the
contrary and the courts have in a number of cases where both the principal and the agent were
French, confirmed that this right to an indemnity cannot be waived by contract." Id. at 745. The
author adds that, in the absence of a choice of forum clause, it is "virtually certain" that a
French court would reach a similar conclusion when the principal is not French. It is "rather
likely," however, that French courts would decline jurisdiction if the contract includes a forum
clause providing for litigation in the United States. Id. at 746. See also Carbonneau, Exclusive
DistributorshipAgreements in French Law, 28 INT'L & CoMp. L. Q. 91 (1979).
42. The Model Rules of ProfessionalConduct provide, "A lawyer shall provide competent
representation to a client. Competence consists of the legal knowledge, skill, thoroughness,
preparation and efficiency reasonably necessary for the representation." Model Rules of
Professional Conduct Rule 1.1 (1983). The Comment to Rule 1.1 is of some interest in this
regard because it may suggest a standard slightly less rigorous than that outlined in Degen:
In determining whether a lawyer employs the requisite knowledge and skill in a particular
matter, relevant factors include the relative complexity and specialized nature of the matter,
the lawyer's general experience, the lawyer's training and experience in the field in question,
the special preparation and training the lawyer is able to give the matter and whether it is
feasible to refer the matter to, or associate or consult with, a lawyer of established competence in the field in question. In many instances, the required proficiency is that of a general
practitioner. Expertise in a particular field of law may be required in some circumstances....
In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does
not have the skill ordinarily required where referral to or consultation or association with
another lawyer would be impractical. Even in an emergency, however, assistance should be
limited to that reasonably necessary in the circumstances, for ill-considered action under
emergency conditions can jeopardize the client's interest.
Model Rules of Professional Conduct Rule 1.1 (Comment) (1983). See also Model Code of
Professional Responsibility EC 6-1 (1979).
43. 16 N.Y.2d 163, 211 N.E.2d 329, 263 N.Y.S.2d 953 (1965).
44. Id. at 166, 211 N.E.2d at 330, 263 N.Y.S.2d at 955. See note 52, infra.
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that he was not licensed to practice in New York and, therefore, "could do
no more than consult with her, advise her, and recommend New York
counsel. , 45 During the fourteen days he spent in New York, the California
attorney met with his client's Connecticut and New York counsel and
criticized, based on his "knowledge of both New York and California law,"
the financial arrangements outlined in various drafts of separation
agreements. 4 6 He also informed his client's New York counsel that Connecticut was not the proper jurisdiction for the suit. Eventually, he attempted to
persuade his client to retain a different New York attorney. 47
The California attorney was barred from collecting his fee because, in the
opinion of the New York Court of Appeals, his activities constituted the
"illegal" practice of law in New York. The policy reflected in the unauthorized practice provision of the Penal Code, 48 Chief Judge Desmond
observed, is to "protect our citizens against the dangers of legal representation and advice given by persons not trained, examined and licensed for such
work, whether they be laymen or lawyers from other jurisdictions.",49 This
was not, Chief Judge Desmond observed, a relatively innocuous case of an
out of state attorney brought to New York "for a conference or to look over
a document.", 50 He added, without elaboration: "[W]e cannot penalize
every instance in which an attorney from another State comes into our State
for conferences or negotiations relating to a New York client and a transaction somehow tied to New York. We can decide those cases when we get
them but they are entirely unlike the present one.'
What makes "those cases ... entirely unlike the present one" is not clear.
Indeed, the facts underlying Spivak are far from extreme. The California
attorney did not solicit New York clients; instead, he responded to an urgent
request for assistance advanced by a New York resident whom previously he

45. Id. at 166, 211 N.E.2d at 330, 263 N.Y.S.2d at 955.
46. Id.
47. Id. There is no evidence the client followed the California attorney's advice in this
regard.
48. Currently, the relevant New York unauthorized practice provisions are contained in the
Judiciary Law. See N.Y. JUDICIARY LAW §§ 476-a, 476-b, 476-c, 478, 484, 485, and 750
(McKinney 1975).
49. 16 N.Y.2d at 168, 211 N.E.2d at 331, 263 N.Y.S.2d at 956 (emphasis added).
50. Id. Instead, he added, the attorney's function was "to advise directly with a New York
resident as to most important marital rights and problems."
51. 16 N.Y.2d at 168,211 N.E.2d at 331,263 N.Y.2d at 956. This was offered as a statement
of agreement with the opinion of the New Jersey Supreme Court in Appel v. Reiner, 43 N.J.
313, 204 A.2d 146 (1964), a case holding that a New York lawyer did not engage in unlawful
practice by representing New Jersey clients in financial matters involving intertwined New York
and New Jersey settlement negotiations. The opinion recognized that in certain multistate
transactions it would be "grossly impractical and inefficient" to have settlement negotiations
conducted by separate lawyers from different states. 43 N.J. at 317, 204 A.2d at 146. See also
Schaeffner v. Sykes, 47 N.J. 367, 221 A.2d 193 (1966).
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had met socially. 52 There was no suggestion in the opinion that this was
other than an isolated case of activities in New York by the attorney, or that
he had on other occasions represented New York residents. 5 3 Notwithstanding the contrary suggestion in the opinion, the fourteen days the California
attorney spent in New York does not seem excessive or markedly different
from more innocuous visits the Court recognized could not be penalized.
Furthermore, New York counsel was retained throughout the period in
question, and it appears that most of the California attorney's advice either
was directed to or offered in the presence of the New York lawyer.5 4
Although the opinion is flawed because of its ambiguities, the problems
Spivak may create for attorneys participating in transnational and foreign
business transactions are clear. Only a slight modification of the Spivak facts
illustrates these potential difficulties. Assume, for example, an experienced
California attorney is retained by a New York corporation 55 to assist in
negotiating and drafting a joint venture agreement involving a construction
project in Brazil. The joint venturers agree that Brazilian law will govern the
contract but that disputes will be arbitrated in New York. Counsel in Brazil
and New York are also retained by the client. Negotiations and drafting take
place over a three week period in New York. By virtue of his experience and
force of personality, 56 the California attorney dominates his client's legal
team. Has he engaged in the unlawful practice of law in New York? If not,
52. The Court summarized the telephone conversation in which the assistance of the
California attorney was requested: "She told him that she was being pressed into a property
settlement, that one child had been taken from her and she feared she might lose the custody of
the other child and that she was confused and wanted (the California attorney) to come to New
York to talk about her affairs." 16 N.Y.2d at 166, 211 N.E.2d at 330, 263 N.Y.S.2d at 955.
53. Cf. Lozoff v. Shore Heights, 66 II. 2d 398, 362 N.E.2d 1047 (1977) (In denying an
attempt to recover legal fees, the Illinois Supreme Court referenced the solicitation activities of
an out-of-state attorney to support its conclusion the attorney had engaged in the unauthorized

practice of law.).
54. In a later case, the New Jersey Supreme Court concluded the activities of an-out-of-state
firm did not constitute unauthorized practice: "There is nothing in the record to indicate that
the New York law firm is engaged in any widespread practice of participating in the handling of
New Jersey estates." Schaeffner v. Sykes, 47 N.J. 367, 221 A.2d 193, 198 (1966). Of perhaps
equal importance, however, were the facts that the New York firm had represented the
interests of the deceased and her family for approximately fifty years, New Jersey counsel was
retained by the executors to handle New Jersey matters, and the work of the New York firm was
performed largely outside the borders of New Jersey and dealt for the most part with federal tax
matters.
55. One interesting and potentially limiting feature of the Spivak opinion is its emphasis on
the protection of New York residents. Presumably, the Court of Appeals did not intend to
suggest New York has no interest in protecting "consumers" of legal services rendered in New
York if they are not residents of the state. For a discussion of another potential limiting factor,
see note 56, infra.
56. The forcefulness of the California attorney clearly troubled the Spivak court. Although
this may be a limiting factor, it isunclear why the aggressiveness with which advice is rendered
should be considered in determining whether an individual has engaged in the practice of law. A
meek attorney whose advice is ignored should not have a greater claim to compensation than a
more dominating attorney.
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how were his activities "entirely unlike" those of the attorney in Spivak?
Does the same conclusion apply with respect to the activities of the Brazilian
counsel? An affirmative answer to this latter question would show the
weakness of applying a strict territorial approach to determine whether the

activities of an "out-of-state" lawyer constitute the unauthorized practice of
law.
Spivak did not create the uncertainties that characterize unauthorized
practice of law problems, but it certainly contributed to them. It perhaps

would be comforting to dismiss the opinion as parochial 57 or unique. This
would be a mistake. Opinions of the New York Court of Appeals are

important not only for their statements of New York law, 5' but also for their
influence in other jurisdictions. In Lozoff v. Shore Heights, Ltd.,59 for
example, the Illinois Supreme Court quoted extensively from Spivak and
concluded a Wisconsin lawyer could not collect legal fees for services
relating to a sale of land in Illinois. 60 Further, the problem is not simply one
of economics, for although both Spivak and Lozoff frustrated fee collection
attempts, the unauthorized practice statutes of many jurisdictions accord
misdemeanor status to their violations. 6 '

57. Dissenting from an opinion that relied upon Spivak and held an out-of-state attorney
could not recover for legal services rendered in an antitrust suit in a New York federal court,
Judge Friendly observed:
The compulsion felt by my brothers to apply the ...Spivak decision to reach what seems a
palpably unjust result reminds me of Chief Judge Erie's observation as to the occasional
predilection of the best of judges for a "strong decision," to wit, one "opposed to commonsense and to common convenience." I do not believe a federal court is so hamstrung by New
York as my brothers think it to be; one of the very purposes of federal jurisdiction is to
protect against state policies that fail to recognize the extent to which the many have become
one.
Spanos v. Skouras Theatres Corp., 364 F.2d 161, 167 (2nd Cir. 1966) (Friendly, J. dissenting
and concurring), cert. denied 385 U.S. 987 (1966). Judge Friendly proved persuasive, and on
reconsideration en banc, he authored an opinion indicating the privileges and immunities clause
of the Constitution precludes a state from prohibiting a citizen with a federal claim or defense
from engaging an out-of-state lawyer to collaborate with an in-state lawyer and provide advice
while in the state, 364 F.2d 161, 168. This analysis, however, has been undermined, if not
repudiated, in subsequent Supreme Court decisions. See Norfolk & Western R. Co. v. Beatty,
423 U.S. 1009 (1975); Leis v. Flynt, 439 U.S. 438 (1979).
58. See, e.g., 18 International Ltd. v. Interstate Express, Inc., 116 Misc. 2d 66,455 N.Y.S.2d
224, 225-26 (N.Y. Sup. Ct. 1982) (citing Spivak and commenting that restrictions placed on
practice by foreign attorneys are "not due to a monopolistic desire on the part of the state to
keep New York lawyers employed, but rather because the requirements for admission vary in
each state (and) New York has a greater power to impose sanctions upon its own attorneys who
do not keep within the minimum ethical confines New York has established").
59. 66 I11.
2d 398, 362 N.E.2d 1047 (1977).
60. 362 N.E.2d at 1049.
61. See, e.g., CAL. Bus. & PROF. CODE § 6126 (West 1974); N.Y. JUDICIARY LAW § 485
(McKinney 1975); 42 PA. CONS. STAT. ANN. § 2524 (Purdon 1981). Prosecutions, however, are
rare.
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It is possible that a court more cognizant of the inevitable crossjurisdictional nature of many modern domestic and international law practices will discard the antiquated approach evident in Spivak in favor of a
more realistic treatment of unauthorized practice problems. The New York
Court of Appeals saw no reason, for example, to distinguish between
services rendered by laymen and those performed by lawyers licensed in
California. 62 Implicit in the opinion was the assumption that if New York did
not regulate the activities of lawyers performing services in the state, no
other jurisdiction would accord protection to the consumers of those services. No inquiry was made concerning the degree to which the California
lawyer, although not licensed in New York, was nevertheless subject to
supervision and discipline by California authorities.6 3 It is unlikely the Court
intended to suggest New York lawyers may operate free of professional

responsibility standards while they are in California, yet this is arguably a
logical extension of the Court's emphasis on territorial considerations to the
exclusion of all other factors.

Inevitably, the preoccupation with territorial considerations evident in
Spivak will yield to a more sensible approach demonstrating "due regard for
the customary freedom of choice in the selection of counsel., 64 This may
occur suddenly as a result of a successful constitutional challenge to overzealous enforcement of an unauthorized practice statute, or it may develop
more gradually as part of a rethinking of the nature of modern law practice.
In the meantime, however, lawyers who are called upon to perform services

outside of the jurisdictions in which they are licensed should be sensitive to
the issue and remain alert to avoid unauthorized practice problems.

62. See supra text accompanying note 49.
63. Discipline may be imposed on a California attorney by the State Bar of Californiaor the
California Supreme Court. See, e.g., CAL. BUS. & PROF. CODE §§ 6075 and 6100 (West 1974).
The relevant standards of conduct outlined in the statutes and rules are not limited in applicability to activities taking place in California. Further, the attorney in Spivak presumably had
sufficient contacts with New York to permit the courts of that state to assume jurisdiction under
the New York long arm statute in a malpractice action. See N.Y. Civ. PRAc. LAW § 302(a)
(McKinney 1972 and Supp. 1983-84). Cf. Mayes v. Leipziger, 674 F.2d 178, 184-85 (2nd Cir.
1982) (In holding the long-arm statute does not subject a California attorney and his firm
accused of malpractice to the jurisdiction of New York courts, the Second Circuit observed:
"The present case presents none of the characteristics of the kind of purposeful activity in New
York that is required by the courts of New York for the invocation of § 302(a)(1) ... So far as
we are aware, no court has extended § 302(a)(1) to reach a nondomiciliary who never entered
New York, who was solicited outside of New York, who performed outside of New York such
services as were performed, and who is alleged to have neglected to perform other services
outside of New York.").
64. See Schaeffner v. Sykes, 47 N.J. 367,221 A.2d 193, 197 (1966). See also Christensen, The
Unauthorized Practice of Law: Do Good Fences Really Make GoodNeighbors-or Even Good
Sense?, AM. BAR. FOUND. RES. J. 159 (1980); Morris, State Borders: Unnecessary Barriersto
Effective Law Practice,53 A.B.A. J. 530 (1967); Nahstoll, Freedom to Practicein Another State,
55 A.B.A. J. 57 (1969); and supra note 57.
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III. The Selection of Foreign Counsel

One way for an American lawyer to compensate for a lack of experience
with a foreign legal system is to associate with an attorney practicing in that
jurisdiction. 65 Finding suitable local counsel, however, may on occasion
prove problematic. 66

A.

INITIATING THE SEARCH FOR LOCAL COUNSEL

The standard procedures for the location of foreign counsel are simpler to
outline than to follow. Typically, the starting point is one of the growing
number of directories listing attorneys by country and, often,
specialization. 67 Such directories, however, provide very limited information and often do not include many local attorneys competent to handle
matters for foreign clients. 68 It is necessary, therefore, to go beyond published lists and seek the comments of individuals who have utilized legal

counsel in the foreign jurisdiction. Lawyers associated with banks, multinational corporations, and law firms with significant international practices,
valuable information based upon past exfor example, can often provide
69
country.
the
in
periences
An interview with foreign counsel clearly is important.7 ° Such personal
contact will not only prove invaluable in assessing the qualifications of the
attorney, but also may facilitate communication concerning the problem of
necessitating the services of the local counsel. Indeed, some problems are of
sufficient complexity or scope to render the interview, and perhaps additional meetings, indispensable. Not all matters requiring the assistance of
foreign counsel, however, are of this magnitude, and factors of time and
65. See, e.g., Model Rules of Professional Conduct Rule 1.1 (1983) ("Competent representation can also be provided through the association of a lawyer of established competence in
the field in question."); Model Code of Professional Responsibility EC 6-3 (1979) ("A lawyer
offered employment in a matter in which he is not and does not expect to become qualified
should either decline the employment or, with the consent of his client, accept the employment
and associate a lawyer who is competent in the matter.").
66. For the views of others concerning the selection of foreign counsel, see Lyon, Selection
and Use of Foreign Counsel by U.S. Lawyers and Corporations-TheU.S. Lawyer's Viewpoint,
PRIVATE INVESTORS ABROAD-PROBLEMS AND SOLUTIONS IN INTERNATIONAL BUSINESS IN 1975
(1976); Werner, Choosing Foreign Counsel, PRIVATE INVESTORS ABROAD-PROBLEMS AND

SOLUTIONS ININTERNATIONAL BUSINESS IN1967 (1968); Wilson, InternationalBusiness Transactions: A Primerfor the Selection of Assisting Foreign Counsel, 10 INT'L LAW. 325 (1976).
67. E.g., THE AMERICAN BAR, THE CANADIAN BAR, THE INTERNATIONAl. BAR: THE
PROFESSIONAL DIRECTORY OF LAWYERS OF THE WORLD (S. LIVERMORE ED. 1983); VI MARTINDALEHUBBELL LAW DICTIONARY (1984).

68. The recommendations offered by embassies and consulates generally suffer from similar
limitations.

69. See Lyon, supra note 66, at 214-15; Wilson, supra note 66, at 327-28.
70. This point is emphasized in Lyon, supra note 66, at 220; Werner, supra note 66, at 90-91,
and Wilson, supra note 66, at 326.
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expense often preclude personal contact between the American lawyer and
the prospective foreign counsel. Under such circumstances, learning of the
experiences of others who have utilized local counsel in the jurisdiction
becomes even more important.
B.

ABBREVIATING THE SEARCH: THE USE OF MULTINATIONAL LAW FIRMS
AND EXPATRIATE AMERICAN LAWYERS

The search for local counsel often is simplified through use of a multinational law firm with associated counsel in the foreign jurisdiction. Such firms
have proliferated since the transnational needs of clients prompted the
opening of the branch office of an American law firm in Paris a little more
than one hundred years ago. 7 1 Today, the transnational law firm reflects one
of the more dynamic growth areas of the legal profession. 72
Structurally, there are considerable variations among multinational firms.
Some are highly centralized and project a strong American identity. Evidence of this type of centralization can be found in the frequent exchange of
attorneys between United States and foreign offices and the use of a single
firm name throughout the world. Other multinational firms are little more
than loose, and sometimes fragile, confederations of foreign law firms. The
foreign components of these decentralized firms generally maintain strong
local, rather than American, identities. Such structural characteristics are
worthy of consideration by the American attorney considering use of the
services of a multinational firm.
American-based multinational firms generally provide high quality legal
services and offer considerable advantages of convenience. Such firms do
not, however, represent a universal solution to the problem of finding
effective foreign legal assistance. Branch or affiliated offices of multinational firms tend to be located in major cities within industrialized or rapidly
developing countries. Although some foreign offices of multinational firms
may develop significant regional practices, the ability of multinational firms
to provide services in areas other than those in which they regularly practice
often is limited. Further, a small minority of multinational firms exaggerate
international affiliations and freely use terms such as "associated counsel"
and "branch offices" to describe very loose affiliations with foreign counsel.
Finally, depending upon the firm, the extent to which its American associates and partners are involved, and the nature of services rendered, use of a
multinational firm may represent a relatively expensive method of gaining
access to foreign counsel.
71. See Baxter, International Law a Century Ago, 13 INT'L LAW. 501 (1979).
72. See generally Note, Foreign Branches of Law Firms: The Development of Lawyers
Equipped to Handle InternationalPractice, 80 HARV. L. REV. 1284 (1967).
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Under some circumstances, the search for an appropriate multinational
law firm should not be limited to the United States. A number of firms
enjoying diverse international connections and numerous branch offices are
based in Europe. Use of a European multinational firm may prove particularly attractive when assistance is needed in a developing country that
possesses much stronger economic and political ties with Europe than the
United States. A number of Paris-based firms, for example, have experience
in representing foreign interests in the French-speaking countries of Africa.
Such firms, of course, do not experience the language obstacles facing the
American attorney seeking to locate and utilize counsel in these African
countries.
The American lawyer seeking foreign legal assistance should not overlook the possibility of utilizing an expatriate American practicing in the
jurisdiction. 73 Americans practicing abroad are often associated with multinational firms based in the United States, but a large number maintain no
such affiliations. Often, the American attorney is officially or unofficially
associated with a firm populated largely by local counsel; under these
circumstances, employment of the American expatriate attorney, like the
use of a multinational law firm, may provide a convenient method of gaining
access to expertise on a foreign legal system.
C.

FAcTORS TO CONSIDER IN THE SELECTION OF FOREIGN COUNSEL

The selection of foreign counsel frequently is based on factors common to
those employed when domestic counsel is retained. Finding suitable counsel
in Toronto, for example, does not normally present problems markedly
different from those arising when the assistance of a New York, Chicago, or
Los Angeles attorney is needed. As the contrasts between the legal systems,
political environments, languages, and cultures of the United States and the
foreign jurisdiction become more apparent, however, the factors that may
require consideration grow in number and diversity. The following list
includes general guidelines of varying use in the selection of foreign counsel.
1. Availability of Alternative Counsel

Not all countries suffer from an oversupply of lawyers, and in some
jurisdictions, the number of attorneys experienced in handling matters for
foreign clients is limited. Further, the supply of qualified lawyers may
artificially be restricted as representation of multiple foreign interests presents significant conflict of interest problems. It is important, therefore, to
73. Often, such attorneys are not admitted to practice in the jurisdictions in which they
reside and are limited in the nature of services they may provide. For an excellent treatment of
various approaches to regulating foreign lawyers, see Kosugi, Regulation of Practiceby Foreign
Lawyers, 27 AM. J. COMP. LAW 678 (1979).
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assess realistically the available supply of attorneys and, perhaps, temper
accordingly the quest for the "perfect" legal counsel.
2. Language

This factor may seem obvious but is often problematic. It is normally, but
not always, possible to find competent foreign counsel who speaks English.
Impressions based on conversations, however, may be misleading, for conversational abilities do not necessarily reflect language aptitude. There is a
great gap, for example, between "working knowledge" of a language and
the ability to draft properly or communicate accurately principles in that
language. 74 The American attorney, therefore, must be particularly sensi-

tive to the potential for misunderstanding in communications when two
lawyers do not share the same primary language. 7576This point will be
developed more fully in a later section of this article.
3. Prior Training in a United States Law School
An understanding of the United States legal system and the environment

in which the American attorney and his or her client operate may enhance
greatly the ability of a foreign lawyer to communicate with and understand
the needs of the American attorney. 77 Many foreign lawyers have acquired
such an understanding and have developed their skills in English by attending a graduate program offered by an American law school. A number of
law schools currently offer such
programs, which generally culminate in the
78
award of a graduate degree.

74. In commenting on the supposed bilingual abilities of some American lawyers, one
commentator has observed: "With all due respect to Berlitz, I believe that school would be the
first to agree that one should not rely on one's ability in conversational French or Spanish to
communicate properly in a complex transaction or legal problem." Lyon, supra note 66, at 221.
75. The following comment offers a sensible caution in this regard: "Last but not least of the
criteria for selection of foreign counsel is fluency in English-as spoken in the United States. I
suggest this with some trepidation because I think we U.S. citizens are sometimes sensitive in
insisting that the people with whom we deal in their own country speak our language." Lyon,
supra note 66, at 220 (emphasis added).
76. The later discussion focuses on cultural differences as obstacles to communication and
understanding. See infra text accompanying notes 84 to 98.
77. The American lawyer is equally responsible for gaining a measure of sophistication
concerning foreign legal systems. See infra text accompanying notes 84 to 98.
78. The more common degrees are Master of Comparative Law (M.C.L.), Master of Laws
(LL.M), and Doctor of Laws (S.J.D.). Graduate programs may reflect the special needs of
foreign lawyers. The following comment is illustrative:
Graduates of other approved foreign law schools are in general eligible for admission as
candidates for the LL.M. degree only. The purpose of the LL.M program for these degree
candidates is to provide a basic working knowledge of American political and legal institutions and the American legal system. It is intended (1) to prepare lawyers from other
countries to deal intelligently with American lawyers on questions of common interest arising
under their own or American law ....
COLUMBIA UNIVERSITY BULLETIN, Columbia University School of Law 143 (1980-82).
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4. Prior Experience with United States or Other Foreign Clients
Often, foreign clients share common problems, and prior representation
of foreign interests may provide valuable experience for the local attorney.
Further, clients previously or contemporaneously represented by the counsel may provide useful information concerning that attorney's abilities and
limitations.
5. Actual or Potential Conflicts of Interest
This factor may complicate greatly the search for local counsel in countries where the supply of lawyers is limited. The American lawyer should
also remember that approaches to conflict of interest problems, including
disclosure obligations
on the part of counsel, vary from jurisdiction to
79
jurisdiction.
6. Expertise
Because of an abundant supply of lawyers and a complex legal environment, the American legal profession is characterized by specialization. Not
all foreign bars are specialized to this same degree, and in some jurisdictions, expertise is neither available nor particularly important.
7. Location
When the American attorney commences the search for foreign legal
assistance, concern over the precise location of counsel within the jurisdiction may seem trivial. Indeed, if the required services are limited to a written
opinion on some aspect of local law, location of the foreign counsel may be
of no importance. The usefulness of a local attorney, however, sometimes
does depend upon geographical considerations. If the attorney is to provide
general and ongoing services, for example, proximity to the American
client's production facility or employees within the country may be important. In other cases, the attorney is most useful when located either in the
capital with easy access to administrative agencies or in the principal financial center near the sources for local financing of the American client's
project.
8. Access to International Communication Facilities
Access to telex machines, telecopiers, and other devices of communication more flexible than the telephone may increase the usefulness of a
foreign lawyer.

79. "Foreign counsel will not necessarily share the U.S. lawyer's concern with representation of competing interests, and it is best to make direct inquiry on the point rather than expect
him to raise the subject." Lyon, supra note 66, at 219. See also Wilson, supra note 66, at 329.
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9. Image and Political Considerations
The selection of counsel may carry political connotations. One experienced commentator has observed:
While we have no fixed rule, we lean toward retaining counsel who is politically
characterized as "neutral." This tends to avoid any implication of impropriety
which may be raised by subsequent government administrations and to eliminate
the concern that a current political "in" on Monday may be a political "out" by
Wednesday. [The decision concerning local counsel] must be heavily influenced
by the nature of the matter in question. For example, in joint venture negotiations
with a ... partner, where U.S. tax and antitrust principles may be strong factors,
we might well employ the local branch of a U.S. law firm. On the other hand, for
application to a ministry in Country B, requesting approval under an industrial
incentive law, we would normally employ counsel of local nationality."'

10. Compensation
Compensation practices vary sharply among jurisdictions and attorneys.
Even when the supply of lawyers is limited and no alternatives exist to
employing a particular lawyer, it is important to discuss fees frankly and
8
ascertain the basis upon which local counsel charges for his or her services. '
As an example of the need for clear communication on the subject of fees,
one need only consider the probable reaction of the American client upon
receipt of an Argentine lawyer's statement for services in connection with
the drafting of a contract.8 2 The fee, computed on the basis of an alleged
"mandatory" statutory percentage, totalled $16,000,000.83 Although extreme, the example illustrates the need for clear communications on the
subject of fees.
IV. Post-Selection Considerations: Understanding the Environment and
Effectively Utilizing Foreign Legal Assistance
The American lawyer's participation in a foreign or transnational business transaction often does not cease with the selection of local counsel. The
effectiveness of the lawyer's continued participation, however, may depend
to a considerable degree on his or her ability to adapt to foreign legal
systems, attorneys, and environments. Particularly in Third World jurisdictions, a sensitivity to subtle distinctions, rather than a quest to simplify
through unfounded generalizations, may be an important aspect of effective
representation.

80.
81.
82.
1963).
83.

Lyon, supra note 66, at 218.
For a more specific discussion of compensation, see Wilson, supra note 66, at 331-32.
See Haines v. Cook Electric Co., 20 A.D.2d 517, 244 N.Y.S.2d 483 (N.Y. App. Div.
The claim was settled before trial. See H. deVries, supra note 4, at 21.
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A.

CULTURAL DIVERSITY AND THE POTENTIAL FOR MISUNDERSTANDINGS

A lawyer's understanding of his or her own legal system is based to a
significant degree on an awareness of the political, historical, and cultural
underpinnings of that system. Similarly, gaining a measure of sophistication
in a foreign legal system may require more than the reading of a statute or an
exercise of inductive logic based upon training in the United States legal
system. The following comment offers considerable insight in this regard:
All human activity occurs against a background of assumed practices and unexpressed assumptions which, taken collectively, can be characterized as the community's tradition or culture. So long as all those participating in a given activity
share a common cultural or traditional background each is-or through reflection
can become-aware of the degree of ambiguity and of the risk of possible misunderstanding in any given episode of social or economic intercourse. Where,
however, such intercourse involves individuals with significantly different cultural

or traditional backgrounds, it becomes very difficult, even upon mature 84
reflection,
to assess the risk of misunderstandingthat may inhere in a situation.
This risk of misunderstanding, of course, increases dramatically when those
participating in a transaction do not share a common language.
Labels as a basis for generalizations are particularly pernicious. Consider,
for example, interpretive problems arising from a concept with which most
American lawyers are familiar-the legal "right":
In dealing with languages and legal systems of non-European origin it is even more
important to take nothing for granted. It seems, for instance, that in China and
Japan the notion of a "right" was totally unknown before the introduction of
Western jurisprudence. The oriental languages, consequently, have no word
expressing the notion of "right." There seems to have been the notion of duty and
obligation, but the
correlativity of right and duty is something only Westerners
85
take for granted.

If a "right" is based upon the concurrence of contracting parties, additional
uncertainties may arise with respect to the enforcement of the "right." The
consenting parties may understand precisely the terms of a written agreement but may have different perceptions concerning the purpose and effect
of the document embodying their understandings. Societies oriented towards mediation rather than litigation, for example, may reject literal and
strict enforcement of contracts in favor of a more flexible and accommodative approach recognizing the changing needs of the parties. An individual
with this orientation may quite understandably have a different view of the
meaning and significance of a written agreement than that possessed by a
person more accustomed to litigation as a means of enforcing legal
"rights." 86
84. Von Mehren, supra note 5, at 249 (emphasis added).
85. R. SCHLESINGER, COMPARATIVE LAW 817 (4th ed. 1980).
86. See von Mehren, supra note 5, at 251. See also Macneil, Research in East African Law, 3
EAST AFRICAN L.J. 47, 67 (1967) ("The essence of customary law may be that even litigation is
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As important as they are, choice of forum and law clauses compelling
litigation in United States courts and use of American law may represent
superficial approaches to protecting an American client from the consequences of poor communication and misunderstandings. Even if a foreign
party agrees to include such provisions in a contract, problems may develop
87
in enforcing the judgment of a United States court in a foreign jurisdiction.
Further, there remains a risk that a foreign court may assume jurisdiction in
the event of a dispute and disregard a contract's choice of forum and law
provisions. 8 8 Perhaps more importantly, such clauses are sometimes used as
expediting devices to avoid a full, and often lengthy, discussion of the
expectations of each of the contracting parties. Under such circumstances,
they represent false economies, for care taken at the inception of a relationship in exploring, understanding, and facilitating the expectations of
contracting parties may lessen the possibility of future disagreements which
result in litigation and the destruction of their relationship. One commentator has correctly observed that "[t]o operate effectively in transactions
involving more than one legal system requires a kind of insight and feel that
perhaps relatively few lawyers have and that probably cannot be explicitly
taught except in the sense of developing an awareness of potential
difficulties." 89 Such an awareness is indispensable if the lawyer is to provide
effective representation in a transaction involving the legal system of a
foreign jurisdiction.
B.

DIVERSITY AND THE LEGAL PROFESSIONS

The American lawyer should not only maintain a sensitivity to both subtle
and obvious distinctions between legal systems, but also should.acquire
some degree of sophistication concerning the role of legal counsel in the
foreign jurisdiction. This is important for two reasons. First, an appreciation
of the customary activities of lawyers in the jurisdiction will lessen the
possibility that the American lawyer inadvertently will act in a fashion
injurious to the interests of the client. For example, in those jurisdictions
where lawyers are regarded as manipulators and held in low esteem, it is
often prudent for the American lawyer to adopt a "low profile" in negotiations or, at the very least, not seek opportunities to publicize his or her
professional background. Second, an understanding of the nature of law
essentially a negotiating process, the goal of which is the wise pacifying of both parties rather
than the effectuating of 'rights' of an injured party. The aim would therefore be to provide a
satisfactory framework for future relations ....
).
87. See generally E. SCOLEs and P. HAY, CONFLICT OF LAWS 967-71 (1982).
88. Normally, this risk is not great. See generally V. Nanda, Forum-Selectionand Choice-ofLaw Agreements in International Contracts, THE LAW

OF TRANSNATIONAL BUSINESS

TRANSACTIONS 8:1-23 (1981).
89. Von Mehren, supra note 5, at 255.
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practice and role of lawyers in the jurisdiction will permit the American
lawyer more effectively to utilize the services of local counsel.
Differences in law training result in varying approaches to legal problems.
Professor von Mehren has offered the following summary of legal education
in a civil law system:
Consistently with the civil law's intellectual style, legal education in civil-law
systems, traditionally conducted largely by the lecture method, approaches the
body of legal rules to be examined as essentially complete and largely contained in
written codes. The operative system of rules and principles is described at one
moment of historical time. Law professors speak ex cathedra; they unhesitatingly
give a definite solution. Little emphasis is placed on factual analysis and nuances of
fact. Instruction does not concentrate on the unresolved, or the potential problems a legal system will face. 90
The issue spotting and emphasis on factual analysis promoted in Amer91
ican law schools are not universally accepted features of legal education.
The foreign lawyer reviewing a contract, accordingly, may not assume,
absent a contrary instruction, that his role is one of engaging in an extensive
"what if" type of analysis and addressing ambiguities that may lead to
uncertainty in the event of litigation. This is not because the lawyer is not as
capable of performing this function as his American counterpart, but rather
because the environment in which he operates generally does not require
this type of analysis.
A further caution is in order. Particularly when dealing with legal matters
involving some Third World jurisdictions, the American attorney should
take care to avoid unfounded assumptions concerning the "neutrality" of
local counsel. Once again, the danger is one of the American lawyer, in the
words of one commentator, "overproject[ing] himself into the society
around him." 92 His comments concerning Africa may not be limited in
applicability to that continent:
In approaching the problem of local counsel in Black Africa, the most important
question one can reflect on is local counsel's perception of his own role in society
90. Id. at 252.
91. Cf. Comment, Protecting the Entrepreneur:Special Drafting Concernsfor International
Joint Venture Contracts, 14 U.C. DAVIS L. REV. 1001, 1005 (1981) ("In general, American

lawyers reason inductively. They plan for contingencies, assume a role equal to that of the
parties in planning the enterprise, and have as their objective the avoidance of litigation.
Civilian lawyers, on the other hand, tend to reason deductively. They cast their agreements in
broad legal principles, confine their participation in the enterprise to translating intent into a
legal document, and generally seek to facilitate the agreement process.").
92. Allen, supra note 7, at 22. The comment was directed to American businesspersons but
has equal applicability to the lawyers. See also Jianfan, Building New China's LegalSystem, 22

COLUM J. TRANS. L. 1, 38 (1983) ("The current regulations stipulate that lawyers are national
legal workers, that in performing their work lawyers will be part of an organized institution with
leadership, that lawyers will serve the socialist cause and the interests of the people, that they
will start with the facts and use the law as their guide, and that they will be paid according to a
unified national standard.").
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and his relationship to it ....
Both the native and expatriate counsel must be
viewed as people who are not neutralto the institutions within which they function
and the society with which they deal. Neutrality suggests, for example, that when a
foreign government or enterprise approaches a country such as the United States
and hires "local counsel," it has a reasonable expectation of receiving advice from
someone who is neutral toward the U.S. government and not indebted to that
government for his professional life. That is simply
not the case when one is hiring
93
native or expatriate counsel . . . in Africa."

In short, the functions, status, and attitudes of a lawyer-American or
foreign-cannot be understood without some appreciation of the social,
political, and economic environment in which the lawyer was raised and
currently practices. 94

C. DEFINING THE NATURE OF "QUALITY"

LEGAL SERVICES

The above discussion draws no conclusions concerning the comparative
quality of legal services offered by foreign and American lawyers. Lawyers
reflect the societies in which they practice. In a litigious environment such as
that of the United States, for example, a good business lawyer will leave no
stone unturned in the quest for a "definitive" agreement fully outlining the
responsibilities and rights of all parties. In a society less oriented towards
litigation as a method of vindicating rights, on the other hand, the agree-

ment may represent more of a statement of general understanding than a
detailed statement to govern the relations of the parties. Consider in this
regard the following comments concerning Japanese perceptions of the
''contract":
[I]ncluding lengthy clauses in a contract regulating performance and covering
innumerable contingencies is both ridiculous and insulting.... A written contract
to the Japanese is a statement of the perimeter of the transaction. Typically, the
contents are very vague and amorphous .... The main purpose of the contract to
the Japanese party is to establish the relationship between him and his business
associate. Thus, it is of no practical worth in solving disputes. The strength of the
95
relationship and good will and mutual concern of the parties will solve these.

Differing approaches to contract drafting also may arise because of a
tradition of relying upon statutes rather than private agreements to specify
the duties of contracting parties. Brazil, as the following comment demonstrates, provides one such example:

93. Id. at 21-22.
94. See generally Dias and Paul, Lawyers, Legal Professions, Modernizationand Development, LAWYERS IN THE THIRD WORLD: COMPARATIVE AND DEVELOPMENTAL PERSPECTIVES 11-25

(1981); Friedmann, The Role of Law and the Function of the Lawyer in the Developing
Countries, 17 VAND. L. REV. 181 (1963).
95. Watts, Briefing the American Negotiatorin Japan, 16 INT'L LAW. 597,604 (1982). See also
Kim and Lawson, The Law of the Subtle Mind: The TraditionalJapaneseConception of Law, 28
INT'L & COMP. L. Q. 491 (1979).
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Brazilian law seeks to create a standard pattern for each type of contract which the
legislators see in the real economic world. In conjunction therewith, Brazilian law
manifests a preference for concise and unambiguous contractual language in
which each word and expression should attempt to fit within well-known meanings
recognized at law. . . .It is also not advisable to redraft in different language
contract clauses which are in essence already articulated in applicable law....
[I]nsofar as a certain type of contract is obligatorily subject to certain legal
provisions, it is unnecessary and inadvisable to repeat the contents of those
provisions in the contract at all; a simple citation
to the article or articles is
96
preferable, although even this is not necessary.

Since an "agreement" prepared by foreign counsel may differ considerably from the type of document that would be produced by an American
business lawyer, the American lawyer should consider the degree to which
the documentation of a foreign business transaction should be "Americanized. ,97 While under some circumstances the "definitive" agreement is
a necessity, under other conditions such a document is not only a waste of
time and money, but also may impair the development of a good relationship among contracting parties and confuse those responsible for interpreting the agreement. 98 Effective representation, in short, does not always
require the export of American-based approaches to the practice of law.

V. Conclusion
Because considerable resources are available to assist the American
lawyer participating in a foreign business transaction, the mystique of foreign law should not discourage even the inexperienced 99 lawyer from representing a client in a transaction involving the legal system of a foreign
jurisdiction. If the representation is to be effective, however, the lawyer
should: (1) identify and efficiently utilize the available sources of expertise;
(2) appreciate the diversity of legal systems and the importance of political,
economic, and cultural considerations in understanding the legal environment of a particular jurisdiction; (3) recognize that untested assumptions
and generalities are dangerous even when dealing with legal systems
seemingly "similar" to that of the United States; (4) exercise caution to
minimize the possibility of misunderstanding based upon ineffective communication; and (5) adopt a flexible posture concerning approaches to the
practice of law and the nature of legal services best suited to the needs of the
client.
96. Carvalho and Sodre, Drafting Contracts under Brazilian Law: A Practical Guide to

Enforceability, 14

INT'L LAW.

115, 118 (1980).

97. See also supra text accompanying notes 85-91.
98. "The average Brazilian judge, therefore, even in the sophisticated courts of Rio de
Janeiro and Sao Paulo, has almost no knowledge of American law. It is to this average judge
that a contract drafted in Brazil must address itself, seeking to communicate to him the real
nature of the parties' agreement." Carvalho and Sodre, supra note 96, at 116.
99. "Inexperienced" in this context refers only to lack of experience with foreign laws and
legal systems.
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